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OPINION OF THE COURT 

 Defendant Quadree F. Dixon ("Dixon") is charged with crimes arising 

from an alleged sexual assault in August 2012.  The Commonwealth has 

provided Dixon with notice pursuant to Pa.R.E. 404(b)(3) that it will seek to 

introduce evidence at trial of another sexual assault allegedly committed by 

Dixon against a different victim in August 2007.  Dixon has presented the 

Court with a motion in limine to preclude evidence of the prior sexual 

assault.  For the reasons that follow, Dixon's motion in limine is granted.  

BACKGROUND 

 I.  The Alleged Sexual Assault in the Instant Case 

 The Commonwealth alleges that on August 1, 2012, between midnight 

and 1:00 a.m., M.I., an olive-skinned Caucasian woman with dark brown 

hair, was walking home from the Sands bar in Phillipsburg, New Jersey.  See 

Commonwealth's Br. in Support of the Introduction of 404(b) Evidence at 2 
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("Commonwealth's Br."), Commonwealth v. Dixon, No. C-48-CR-2421-2013 

(Dec. 16, 2013).  She was alone and intoxicated.  See id.  After she crossed 

into Easton, Pennsylvania, she walked along Larry Holmes Drive and 

continued up Smith Street, a major thoroughfare with street lights, 

intersecting side streets, and traffic lights.  See id. 

 As M.I. was walking up Smith Street, she noticed four African 

American men walking down the other side of the street.  See id.  She 

crossed the street to walk up a set of stairs on the hillside.  See id.  As she 

passed the four men, one of them asked her how she was doing.  See id.  

She said she was doing fine and continued walking.  See id. 

 M.I. climbed the stairs until she reached a landing and then continued 

up the next flight of stairs.  See id.  After she had climbed approximately six 

steps in the second flight of stairs, two of the four men attacked her.  See 

id.  One of the men, later identified as La'B Jackson ("Jackson"), grabbed her 

by the waist, forced her to the ground on her hands and knees, lifted up her 

skirt, pulled down her underwear, spread her legs apart, and penetrated her 

vagina with his penis.  See id.  The second man, later identified as Dixon, 

sat down on the stairs in front of her and forced her to perform oral sex on 

him.  See id. 

 M.I. did not physically resist her assailants, because she was afraid.  

See id.  However, she yelled, "Get off of me" and "I want to go home."  Id.  

She then told the men that her friends were coming to get her.  See id.  At 
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that point, the assault stopped.  See id.  M.I. pulled up her underwear, 

climbed the steps, and ran home.  See id. 

 When Dixon was questioned by police, he initially told them that he 

had never had sexual contact with M.I., did not know her, and had never 

seen her.  See id.  When DNA taken from M.I.’s mouth was later identified 

as Dixon’s, he admitted to police that M.I. had performed oral sex on him 

but stated that the oral sex had been consensual.  See id.  In a third 

statement to police, Dixon said that Jackson and his friend had raped M.I. 

and that he (Dixon) had failed to help her.  See id. 

 Dixon was charged with rape, 18 Pa.C.S.A. § 3121(a)(1) (Count I); 

involuntary deviate sexual intercourse, 18 Pa.C.S.A. § 3123(a)(1) (Count 

II); sexual assault, 18 Pa.C.S.A. § 3124.1 (Count III); indecent assault -- 

forcible compulsion, 18 Pa.C.S.A. § 3126(a)(2) (Count IV); indecent assault 

-- without consent of other, 18 Pa.C.S.A. § 3126(a)(1) (Count V); and 

simple assault, 18 Pa.C.S.A. § 2701(a)(1) (Count VI).  See Criminal 

Information, Commonwealth v. Dixon, No. C-48-CR-2421-2013 (June 4, 

2013). 

 II.  The Prior Alleged Sexual Assault 

 On November 15, 2013, as required by Pa.R.E. 404(b)(3), the 

Commonwealth notified Dixon that it will seek to introduce evidence of an 

August 2007 sexual assault allegedly committed by Dixon against juvenile 

victim B.K.  See Letter from Lara Mammana Kash, Assistant District 
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Attorney, to Philip D. Lauer, Esq. (the "Notice"), Commonwealth v. Dixon, 

No. C-48-CR-2421-2013 (Nov. 15, 2013).  The Notice stated that the details 

of the prior alleged sexual assault are set forth in an August 17, 2007 police 

report issued by the Easton Police Department (the "Police Report”).  See id. 

 According to the Police Report, one night in August 2007 at 

approximately midnight, B.K., an African American juvenile female with 

black hair, then age fourteen, sneaked out of her grandmother's house in 

South Side Easton to meet Jackson, then age sixteen.  See Police Report at 

2-3, 6-7.  B.K. had met Jackson for the first time two days earlier.  See id. 

at 6.  Jackson had told B.K. that he would pick her up in his car in front of 

her grandmother's house.  See id.  B.K. planned to "hang out, listen to 

music and drive around with [Jackson]."  Id. at 6. 

 When Jackson arrived at B.K.’s grandmother’s house, B.K. saw Dixon, 

then age seventeen, seated in the front passenger seat of Jackson’s car.  

See id.  B.K. got in the back seat.  See id.  They drove to a neighborhood 

park, where they met a 26-year-old African American male named "Cheese."  

Id.  Cheese got in the back seat next to B.K.  See id.  B.K. knew Jackson, 

Dixon, and Cheese and had previously had sex with all of them.  See id. 

 Jackson, Dixon, and Cheese asked B.K. to smoke marijuana with 

them, but she refused.  See id.  Jackson told B.K. that they were going to 

have sex.  See id.  B.K. told him that they were not.  See id.  They argued 

for a short time.  See id. 
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 Jackson drove the car out of the park and down a nearby road that 

leads to a cemetery.  See id.  Jackson stopped the car.  See id.  Dixon and 

Cheese grabbed B.K.'s hands and feet from opposite sides of the car and 

stretched her out on the back seat.  See id.  Jackson removed B.K.'s clothes 

and inserted his penis into her vagina.  See id.  After Jackson finished, the 

three men removed B.K. from the car and placed her in the grass on her 

hands and knees.  See id.  Dixon and Cheese each had vaginal sex with her 

from behind.  See id.  Although all three of the men attempted to make her 

perform oral sex on them by putting their penises to her mouth, she kept 

her mouth closed and did not perform oral sex.  See id. at 6-7.  She did not 

otherwise protest or resist, because she was afraid.  See id. 

 After the attack, B.K. put on her clothing and reentered the car.  See 

id. at 6.  Jackson, Dixon, and Cheese drove B.K. back to her grandmother's 

house.  See id.  She arrived home at approximately 2:30 a.m.  See id. 

 After this incident, B.K. tried to contact Jackson and once attempted to 

sneak out of her mother's house to meet him.  See id.  When B.K. was 

interviewed by police, she said that despite what had happened to her, she 

still wanted to spend time with Jackson and that she still wanted to talk to 

Dixon and Cheese.  See id. at 6-7.  She said she did not want to testify 

about the sexual assault, because she was afraid.  See id.  However, B.K.'s 

grandmother told police that B.K. had stated in counseling that she was not 

afraid of Jackson, Dixon, or Cheese and that although she did not want to 
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have sex with them, she did not want to get them "in trouble."  See id. at 8.  

In November 2007, B.K.'s grandmother reported to police that B.K. had 

sneaked out of the house in her pajamas to be with Jackson and that 

Jackson had driven B.K. to Meuser Park in Wilson Borough and raped her 

again.  See id. at 9. 

 On March 5, 2008, Assistant District Attorney Patricia Broscius 

determined that "[t]he circumstances did not provide a prosecutable case" 

and asked that the case be closed.  See id.  As a result, no one was charged 

in connection with any of the alleged assaults on B.K.  See id.  The 

Commonwealth asserts that between the alleged assault on B.K. in August 

2007 and the alleged assault on M.I. on August 1, 2012, Dixon was 

incarcerated or in detention for five hundred sixty-four days, or 

approximately eighteen months, on unrelated charges.  See 

Commonwealth's Br. at 2. 

DISCUSSION 

 I.  Admissibility of Prior Bad Acts Evidence  

 
 Pennsylvania Rule of Evidence 404(b) provides: 

 
(b) Crimes, Wrongs or Other Acts. 

 
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is 

not admissible to prove a person's character in order to show 
that on a particular occasion the person acted in accordance with 

the character. 
 

(2) Permitted Uses. This evidence may be admissible for another 
purpose, such as proving motive, opportunity, intent, 

preparation, plan, knowledge, identity, absence of mistake, or 
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lack of accident. In a criminal case this evidence is admissible 

only if the probative value of the evidence outweighs its potential 
for unfair prejudice. 

 
(3) Notice in a Criminal Case. In a criminal case the prosecutor 

must provide reasonable notice in advance of trial, or during trial 
if the court excuses pretrial notice on good cause shown, of the 

general nature of any such evidence the prosecutor intends to 
introduce at trial. 

 
Pa.R.E. 404(b).1 

Where evidence of prior bad acts is offered to prove the defendant’s 

bad character or propensity to commit similar crimes, the evidence is 

excluded due to its highly prejudicial impact on the jury and the danger that 

the jury will convict the defendant based on evidence of the prior bad acts 

rather than evidence of the crime charged.  See Commonwealth v. Frank, 

577 A.2d 609, 612 (Pa. Super. 1990). 

One of our most fundamental and prized principles in the 
administration of criminal law is that a distinct crime, except 

under certain special circumstances, cannot be given in evidence 
against a defendant who is being tried for another crime. This is 

because the fact that a person has committed one offense is not 
proof that he has committed another and because the effect of 

the testimony upon a jury is nevertheless bound to create 

prejudice and an emotional reaction on their part against the 
defendant. 

 
Id. 

 

 

                                                           
1
 Rule 404, adopted in 1998, codified prior Pennsylvania case law.  See Pa.R.E. 404, 

Cmt.  Thus, courts interpreting the rule rely upon cases predating its adoption.  See 

Commonwealth v. Aikens, 990 A.2d 1181, 1185 n.2 (Pa. 2010). 
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Evidence of prior bad acts may be admissible if it is not offered to 

prove propensity.  See Commonwealth v. Kasko, 469 A.2d 181, 184 (Pa. 

Super. 1983). 

It is black letter law that evidence of one crime is inadmissible 

against a defendant being tried for another crime because the 
fact of the commission of one offense is not proof of the 

commission of another. However, there sometimes exist special 
circumstances which operate as exceptions to the general rule 

and bring the case within the equally well established principle 
that evidence of other crimes is admissible when it tends to 

prove (1) motive; (2) intent; (3) absence of mistake or accident; 
(4) a common scheme, plan or design embracing commission of 

two or more crimes so related to each other that proof of one 

tends to prove the others; or (5) to establish the identity of the 
person charged with the commission of the crime on trial—in 

other words, where there is such a logical connection between 
the crimes that proof of one will naturally tend to show that the 

accused is the person who committed the other. 
 

Id. (citations omitted). 

Rule 404(b) makes clear that evidence of prior bad acts, even where 

offered not for propensity but for a proper purpose, is admissible "only if the 

probative value of the evidence outweighs its potential for unfair prejudice."  

Pa.R.E. 404(b)(2).  Thus, "[e]ven when one of [the] exceptions applies, . . . 

the trial court must still balance the need for the other crimes evidence in 

light of its convincingness and of all the prosecution's other evidence against 

its potential prejudice to the accused."  Commonwealth v. Taylor, 445 A.2d 

174, 185 (Pa. Super. 1982).   

In deciding whether the danger of unfair prejudice outweighs the 

incremental probative value, a variety of matters must be 
considered, including the strength of the evidence as to the 

commission of the other crime, the similarities between the 
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crimes, the interval of time that has elapsed between the crimes, 

the need for the evidence, the efficacy of alternative proof, and 
the degree to which the evidence probably will rouse the jury to 

overmastering hostility. 
 

McCormick on Evidence § 190, at 317 (6th ed. 2006). 

 Here, the Commonwealth argues that evidence of the sexual assault 

on B.K. is admissible under the exceptions for (1) common plan, scheme, or 

design and (2) identity.  See Commonwealth's Br. at 3-7.  In addition, the 

Commonwealth argues that even if the evidence does not fit into one of the 

recognized exceptions, it may be admissible to rebut any false statements 

that Dixon may make at trial.  See id. at 7-8.  As more fully discussed 

below, we hold that (1) the sexual assault against B.K. is too dissimilar from 

the sexual assault against M.I. to fit within the exceptions for either common 

plan, scheme, or design or identity; and (2) even if the evidence did fit 

within one of the exceptions, its probative value is outweighed by the danger 

of unfair prejudice.2 

                                                           
2
 The Commonwealth advances no separate argument for the identity exception but, 
rather, asserts that identity may be inferred from the evidence showing common 

plan, scheme, or design.  See Commonwealth's Br. at 5 (similarities between the 
two crimes "show that Dixon and Jackson planned and committed these crimes 

together in a way that was so similar, that proof of the first crime tends to prove 
the two acted together to commit the second crime").  The Commonwealth's 
approach is consistent with case law on the identity exception.  See Commonwealth 

v. Nypaver, 69 A.3d 708, 716 (Pa. Super. 2013) (“[E]vidence of prior crimes can be 
introduced to prove the identity of the actor where there is a sufficient resemblance 

between the crime at issue and the other criminal act.”); accord McCormick on 
Evidence, supra, § 190, at 316 ("[Proof of identity is rarely a distinct ground for 
admission.  Almost always, identity is the inference that flows from one or more of 

the [other] theories.").  No such inference can be made here, because, as noted 
above and as more fully set forth below, the Court holds that the sexual assaults on 

[footnote continued on next page]  
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 II.  The Exception for Common Plan, Scheme, or Design 

A.  Signature Crimes 

The exception for common plan, scheme, or design applies only where 

the two crimes are so similar and so distinctive that they qualify as 

“signature” crimes.  See Commonwealth v. Kasko, 469 A.2d 181, 184 (Pa. 

Super. 1983). 

In order to fit within [the exception for common plan, scheme, or 

design], the Commonwealth must show more than that the other 
crimes are of the same class as the one for which the defendant 

is being tried.  Rather, there must be such a high correlation in 

the details of the crimes that proof that the defendant committed 
one makes it very unlikely that anyone else but the defendant 

committed the others.  Moreover, both crimes must be so nearly 
identical in their unusual or distinctive aspects as to bear the 

“signature” or be the “handiwork” of the same person. 
 

Id. (citations and quotations omitted); accord Commonwealth v. Aikens, 990 

A.2d 1181, 1185 (Pa. 2010) (in both cases, victims were defendant's 

teenaged biological daughters; defendant committed the sexual assaults 

while babysitting the daughters during an overnight stay at his apartment; 

he started the assaults by showing the daughters pornographic videos; the 

assaults occurred in bed at night; the defendant raped one daughter and 

only failed to rape the second because she stopped him; "These matching 

                                                                                                                                                                                           

[footnote continued from previous page] 
B.K. and M.I. are too dissimilar to be admitted under the exception for common 

plan, scheme, or design.  Moreover, we note that identity is not at issue in this 
case, because Dixon admits that M.I. performed oral sex on him but asserts that 
the oral sex was consensual.  A court may not admit evidence of prior bad acts 

based on a need to prove identity where identity is not at issue in the case.  See 
Nypaver, 69 A.3d at 716. 
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characteristics elevate the incidents into a unique pattern that distinguishes 

them from a typical or routine child-abuse factual pattern. Hence, [we are 

not] pigeonholing sexual abuse cases to such an extent that any prior 

instance of child abuse would be admissible in a subsequent child abuse 

prosecution."); Commonwealth v. Gordon, 673 A.2d 866, 869 (Pa. 1996) 

(attorney exploited his relationship of trust and confidence with emotionally 

vulnerable clients by sexually assaulting them during conferences in his 

office; attorney always used same technique of placing client in a standing 

position for ostensible purpose of reviewing documents and then rubbing his 

penis against their buttocks, thighs, or legs); Commonwealth v. Frank, 577 

A.2d 609 (Pa. Super. 1990) (child therapist exploited his relationship of trust 

and confidence with emotionally vulnerable adolescent patients, who 

depended on him for help in legal proceedings, and sexually assaulted them 

in similar ways during therapy sessions); Commonwealth v. Hughes, 555 

A.2d 1264, 1282 (Pa. Super. 1990) (assailant lured or strong-armed young 

girls off the street during daylight, took them to upstairs bedrooms of vacant 

buildings, ordered them to undress, forced them to engage in oral or anal 

sex, and then strangled them; both attacks took place within a five-minute 

walk from defendant's home, both victims were non-Caucasian, and both 

victims were acquainted with defendant prior to the attacks); 

Commonwealth v. Booth, 435 A.2d 1220, 1225-26 (Pa. Super. 1981) (sheriff 

lured jail inmates to sheriff's quarters, gave them alcohol, and then sexually 
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assaulted them; sexual activity was always of the "same variety"); 

Commonwealth v. King, 434 A.2d 1294, 1300 (Pa. Super. 1981) 

(professional photographer gained access to both victims' homes by placing 

newspaper ads offering money to photograph young women for modeling 

jobs); Commonwealth v. Kjersgaard, 419 A.2d 502, 504-05 (Pa. Super. 

1980) (in both cases, defendant lured teenage girl to his apartment, 

threatened her with scissors, and then raped her). 

Where the fact patterns of separate crimes exhibit only superficial 

similarity or are lacking in distinctive features, the evidence does not 

establish a signature crime and is therefore inadmissible under the exception 

for common plan, scheme, or design.  See Commonwealth v. Kasko, 469 

A.2d 181, 184 (Pa. Super. 1983); accord Commonwealth v. Shively, 424 

A.2d 1257, 1259 (Pa. 1981); Commonwealth v. Ross, 57 A.3d 85, 102-05 

(Pa. Super. 2012). 

With a modicum of effort, in most cases it is possible to note 
some similarities between the accused’s prior bad conduct and 

that alleged in a current case.  To preserve the purpose of Rule 

404(b)(1), more must be required to establish an exception to 
the rule – namely a close factual nexus sufficient to demonstrate 

the connective relevance of the prior bad acts to the crime in 
question. . . . [T]his Court has warned that prior bad acts may 

not be admitted for the purpose of inviting the jury to conclude 
that the defendant is a person of “unsavory character” and thus 

inclined to have committed the crimes with which he/she is 
charged. 

 
Ross, 57 A.3d at 104-05. 
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In Kasko, the charged crime involved anal intercourse with the 

defendant's girlfriend's six-year-old niece, and the prior incident involved 

similar behavior with the defendant's own niece and nephew of similar ages.  

See 469 A.2d at 183.  The Court held that despite similarities in the two 

cases, the fact patterns were neither similar enough nor distinctive enough 

to qualify as signature crimes.  See id. 

The allegations in the two cases against appellant have certain 

similarities. They both involve children of a similar age group, 
having a family or personal link to the appellant. In both cases, 

appellant was accused of roughly the same type of misconduct. 

On the other hand, the two cases were separated by a 
substantial period of time and involved different victims. They 

occurred under dissimilar circumstances in that one allegedly 
occurred in the presence of appellant's girlfriend, later his wife, 

while the other did not. One case involved both a young boy and 
a young girl, whereas the other only involved a young girl. 

Finally, the misconduct alleged in this case is, sadly, not as rare 
as it should be, but is rather a common form of child abuse. 

Under these circumstances, we cannot agree that the two cases 
reach that high degree of correlation in detail required to show a 

common scheme, plan or design. 
 

Id. at 185 (citations omitted). 

In Shively, there were some superficial similarities between the two 

crimes, but they were of a type that might be found in many sexual assault 

cases.  See id. at 1260 (Larsen, J., dissenting). 

Both victims were approximately 20 years of age; both victims 

were in or entering their automobiles at the time they were 
approached by the perpetrator; both victims were forced with 

deadly weapons to accompany the assailant to a secluded 
country area; and both victims were ordered to assume 

crouching positions (one kneeling on all fours and one leaning  
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over the front seat of an automobile) which exposed their 

genitalia from the rear for the assailant. 
 

Id.  The Pennsylvania Supreme Court found these similarities too 

commonplace to constitute a signature crime.  See id. at 1259 ("In the 

instant case, we are simply unable to find enough similarities between the 

two criminal episodes to brand the device as 'so unusual and distinctive as to 

be like a signature.'") (quoting McCormick on Evidence § 190 (2d ed. 

1972)). 

 In Ross, there were superficial similarities between a rape/murder and 

three prior incidents of domestic abuse with different victims, i.e., sexual 

assault, physical assault, attempted sexual penetration with a foreign object, 

and alcohol consumption during the assault.  See 57 A.3d at 102.  However, 

the Court held that the three prior incidents were neither similar enough nor 

distinctive enough to constitute signature crimes.  See id. at 102-05. 

In our view, while the trial court has identified some similarities 

between the prior bad acts testimony and Miller’s murder, these 
similarities are far from satisfying the Shively standard of being 

so “unusual and distinctive as to be like a signature.” To the 

contrary, the testimony of Berardinelli, Maloney, and Levine 
establishes, at most, the commission of crimes or conduct “of 

the same general class,” namely physical and/or sexual assaults, 
accompanied by the use of foreign objects.  In this regard, their 

testimony does not evidence any particular distinctive pattern of 
behavior by Ross. His abusive behavior appears to be triggered 

in each incident by different causes; he used a different foreign 
object with Berardinelli than with Maloney and Levine; the 

Maloney incident, unlike the other two, did not involve 
penetration (or attempted penetration) with the foreign object; 

and nothing in the testimony of Berardinelli or Maloney parallels 
Levine's description of being forced to engage in oral and anal 

sex. 
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More importantly, the trial court failed to consider the important 
differences between the prior bad acts testimony and Miller's 

murder.  Significantly, entirely disregarded by the trial court was 
the fact that the attack on Miller involved a level of brutality far 

in excess of the incidents of physical and/or sexual abuse 
described by Berardinelli, Maloney, and Levine. . . . Finally, 

Berardinelli, Maloney, and Levine were all romantic partners of 
Ross in on-going relationships with him. . . . As such, their 

testimony essentially established that Ross had engaged in a 
pattern of domestic abuse with his romantic partners.  Miller's 

murder, in significant contrast, did not involve domestic abuse. 
No testimony at trial established that Miller and Ross had an 

ongoing relationship as of [the night of the murder], or had even 
met each other before that evening. . . . Miller was killed at or 

near the location where her body was found (outdoors, near the 

boat dock on Canoe Creek Lake). The abuse described by 
Berardinelli, Maloney, and Levine all occurred indoors, in the 

homes they shared with Ross.  Accordingly, the testimony of 
Berardinelli, Maloney, and Levine did not establish any particular 

modus operandi or other pattern of conduct on Ross' part so 
unusual and distinct as to constitute a “signature” identifying 

him as Miller's killer. To the contrary, the testimony of 
Berardinelli, Maloney, and Levine demonstrated that Ross had 

engaged in a pattern of domestic abuse with romantic partners. 
Because Miller was not in a domestic relationship with Ross and 

because of the other noted pertinent dissimilarities in the attack 
on Miller, the prior bad acts testimony detailing instances of 

domestic violence should not have been admitted to prove 
identity. 

 

Id. at 103-04. 
 

 Here, as in Kasko, Shively, and Ross, there were superficial similarities 

between the sexual assaults on B.K. and M.I.  Both involved a group of 

males assaulting a female late at night in Easton, in August.  Both victims 

had dark brown hair.  In both cases, the assailants overpowered the victim 

without using weapons.  In both cases, the female was placed on her hands 

and knees and penetrated from behind.  In both cases, the males did not 
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talk about how they would perform the assault, because, the Commonwealth 

alleges, they had already planned it.  Both cases involved Jackson and 

Dixon. 

 However, nothing about these similarities is so distinctive or unusual 

that it rises to the level of a "signature" crime.  Other than the participation 

of Jackson and Dixon, these circumstances could be present in any sexual 

assault.  More importantly, the alleged sexual assaults involved dramatically 

different circumstances and modus operandi: 

1) The assault on B.K. was committed in August 2007.  The assault 

on M.I. occurred five years later, in August 2012. 

2) In the assault on B.K., the victim and two of the assailants were 

juveniles.  Here, the victim and all of the assailants were adults. 

3) In the assault on B.K., the victim was black.  In this case, the 

victim was Caucasian. 

4) In the assault on B.K., there were three men in the group, and 

all three attacked and had sex with the victim.  In this case, 

there were four men in the group, and only two of them attacked 

and had sex with the victim. 

5) In the assault on B.K., one of the assailants was Cheese.  In this 

case, there is no evidence that Cheese was involved. 
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6) In the assault on B.K., the victim knew the assailants and had 

previously had consensual sex with all of them.  In this case, the 

assailants were all strangers to the victim. 

7) The assault on B.K. took place in a car.  In this case, the victim 

and the assailants were on foot. 

8) In the assault on B.K., the victim voluntarily got in the car with 

her assailants in front of her own home, because she had 

previously arranged to meet Jackson to go out.  In this case, the 

victim appeared by chance walking down a city street. 

9) In the assault on B.K., the assailants told the victim they wanted 

to have sex with her and discussed it with her beforehand.  In 

this case, the assailants attacked the victim with no discussion. 

10) In the assault on B.K., two of the assailants picked up the victim, 

drove her to a park to pick up a third man, and then drove down 

a remote road leading to a cemetery and sexually assaulted her 

there.  In this case, the assailants saw the victim walking on a 

major thoroughfare with street lights overhead, dragged her to 

the ground on a flight of stairs a few feet away from the street, 

and sexually assaulted her on the stairs. 

11) In the assault on B.K., the assailants asked the victim to smoke 

marijuana with them.  In this case, they did not. 
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12) In the assault on B.K., the men removed the victim's clothes 

before assaulting her.  In this case, they pulled up the victim's 

skirt and pulled down her underwear but left her clothes on her 

body. 

13) In the assault on B.K., Jackson assaulted the victim in the back 

seat of the car, and then the other two men assaulted her on 

ground beside the car.  In this case, only two of the men raped 

the victim, and they did it in the same place, on a flight of stairs 

next to the street. 

14) In the assault on B.K., when Dixon put his penis to the victim's 

mouth, she kept her mouth closed and refused to perform oral 

sex.  In this case, Dixon allegedly forced the victim to perform 

oral sex on him. 

15) In the assault on B.K., Dixon had vaginal sex with the victim.  In 

this case, Dixon did not have vaginal sex with the victim. 

16) In the assault on B.K., the men drove the victim home after the 

assault.  In this case, the victim ran away on foot. 

17) The assault on B.K. lasted two and a half hours.  In this case, 

the assault lasted only a few minutes. 

18) In the assault on B.K., the victim wanted to have continuing 

contact with all of her assailants.  She called Jackson, went out 

with him again, and was allegedly raped by him again.  In this 
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case, there was no continuing relationship between the victim 

and the assailants. 

19) In the assault on B.K., the victim said she did not want to testify 

against her assailants, partly because she was afraid of them 

and partly because she did not want to "get them in trouble."  In 

this case, the victim had no relationship with the assailants that 

inhibited her from testifying. 

Thus, the assault on B.K. and the assault in this case differed significantly as 

to maturity of the participants, location of the assault, type of victim, 

relationship with the victim, means to gain access to the victim, means used 

to subdue the victim, type of sexual activity performed, and duration of the 

assault. 

 B.  Conspiratorial Conduct Between Dixon and Jackson  

 The Commonwealth argues that the overriding similarity that links the 

two crimes is that Dixon and Jackson conspired to plan and execute both 

crimes.  See Commonwealth's Br. at 5 ("This evidence is not offered to show 

that this defendant has the propensity to commit this type of crime, but to 

show that together, with his co-conspirator, they have designed crimes 

which share such striking similarities that proof of one tends to prove the 

other.").  The Commonwealth appears to be arguing that, even considering 

the striking differences between the two assaults, the fact that the same two 



 20 

people were involved in each is sufficient to demonstrate a common plan, 

scheme or design.  We disagree. 

 The issue of prior relationship between the defendant and an 

accomplice was before the Pennsylvania Supreme Court in Commonwealth v. 

Spruill, 391 A.2d 1048 (Pa. 1978).  The Court there held that previous 

collaboration between two individuals was insufficient to justify admissibility 

under the exception for common plan, scheme, or design.  See 391 A.2d at 

1050-51.  In Spruill, the defendant was charged with murder, and a witness 

was alleged to have buried the victim's body.  The Court held that it was 

improper for the witness to testify that he had buried "a couple of bodies" 

for the defendant.  The Court stated: 

The Commonwealth argues that this evidence was admissible to 
establish the relationship between the witness and appellant. 

Assuming arguendo, that under some circumstances evidence of 
prior unrelated criminal activity may be permissible to show a 

relationship between the witness and the defendant, no such 
circumstances have been established in this record. The bald 

statement that the witness had buried “a couple of bodies” for 
the appellant without more, sheds little, if any, light upon the 

nature of the acquaintance that existed between the two. 

 
Evidence of prior criminal activity (particularly of the type of 

conduct suggested by this statement) is probably only equalled 
by a confession in its prejudicial impact upon a jury. Thus, 

fairness dictates that courts should be ever vigilant to prevent 
the introduction of this type of evidence under the guise that it is 

being offered to serve some purpose other than to demonstrate 
the defendant's propensity to commit the charged crime. An 

additional reason why we caution trial courts against being 
innovative in carving out new exceptions to the rule is that 

evidence of prior criminal activity requires the accused to answer 
additional charges which were not included in the indictment 

returned against him. 



 21 

 

. . . . 
 

We are satisfied that the result of the introduction of this 
evidence was to unjustifiably blacken the character of the 

appellant in the minds of the jury and to show his propensity to 
commit the crime charged. We will not permit this type of 

testimony to overcome the presumption of innocence. 
 

Id. 

 Similarly here, the argument for admissibility would be stronger if the 

Commonwealth sought to introduce evidence that Dixon and Jackson had 

had a prior conspiratorial relationship in which they worked together to plan 

and execute the same type of sexual assault alleged in the instant case, i.e., 

rape of an adult stranger accosted on a city street.  However, the 

Commonwealth's evidence about the assault on B.K. does not establish any 

such similar conspiratorial conduct.  It establishes only that, five years 

earlier, when Jackson and Dixon were juveniles, they may have conspired 

with a third person to pick up an African American juvenile female who had 

previously had consensual sex with all of them, drive her to a quiet road 

near a cemetery, and rape her in and around the car.  This evidence does 

not tend to prove that, five years later when they were adults, Jackson and 

Dixon continued their “common scheme” by conspiring with two other men 

to accost an unknown adult Caucasian female as she was walking up the 

steps next to a major thoroughfare with street lights overhead and then rape 

her on the steps next to the street.  Given the dissimilarities between the 

two alleged sexual assaults, evidence of the assault on B.K. does not tend to 
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prove a common scheme, plan, or design but, rather, would invite the jury 

to convict Dixon based solely on an inference that he has a propensity to 

commit sexual assaults.  Thus, the Court holds that the assaults on B.K. and 

M.I. are neither similar enough nor distinctive enough to constitute signature 

crimes, and the evidence of sexual assault on B.K. therefore is inadmissible 

under the exception for common plan, scheme, or design.3 

The Court did find some cases in which evidence of similar crimes was 

admitted to prove the relationship among alleged co-conspirators, but in 

those cases, the crimes were virtually identical and very close in time to the 

crime charged.  See, e.g., Commonwealth v. Barnhart, 434 A.2d 191 (Pa. 

Super. 1981) (defendant, who drove car in burglary and was charged with 

burglary and criminal conspiracy, asserted that he had been an innocent 

bystander; Court admitted evidence that defendant and same co-

conspirators had committed similar burglaries on the same evening 

immediately prior to the crime charged in order to show that defendant was 

not an innocent bystander but a knowing participant in the conspiracy); 

                                                           
3
 The more time that has elapsed between the prior bad act and the crime charged, 
the more similar the two must be for evidence of the prior bad act to be admissible.  
See Commonwealth v. Shively, 424 A.2d 1257 (Pa. 1981).  The Commonwealth 

argues that the time elapsed between the sexual assaults on B.K. and M.I. should 
be viewed as only three and a half years rather than five years, because Dixon was 

incarcerated for eighteen months during that time and could not have committed 
any crimes while he was incarcerated.  See Commonwealth's Br. at 3.  This 
argument was put forth in the Shively case, and the Pennsylvania Supreme Court 

declined to address it, because the dissimilarity in the crimes at issue there 
rendered even the shorter time too remote.  See 424 A.2d at 1259.  We decline to 

address the remoteness argument here for the same reason. 
 



 23 

Commonwealth v. Vecchiolli, 224 A.2d 96 (1966) (defendant was charged 

with robbery and conspiracy to commit robbery; Court admitted testimony 

that thirty minutes after the charged robbery, defendant and same co-

conspirators committed a similar robbery in a similar fashion a few miles 

away).  The Court has found no case in which “relationship” evidence was 

admitted where, as here, the prior activity was years before the charged 

activity and the details of the two crimes were dramatically dissimilar.  Thus, 

the Court holds that evidence of the assault on B.K. is inadmissible to prove 

that Dixon intended to work with Jackson to commit a sexual assault on M.I. 

 C.  Balancing Probative Value Against Unfair Prejudice 

 Even if the sexual assault against B.K. were sufficiently distinctive and 

sufficiently similar to the sexual assault against M.I. to constitute a signature 

crime, the Court would nevertheless preclude the proffered evidence on the 

ground that its probative value is outweighed by the danger of unfair 

prejudice.  See discussion of factors above at 8. 

1.  Strength of the evidence as to the commission of the other crime.  

The sexual assault against B.K. was thoroughly investigated by police, and 

the Assistant District Attorney determined that the circumstances did not 

present a “prosecutable case.”  Police Report at 9.  As a result, no charges 

were filed against any of the assailants.  Thus, this factor weighs against 

admissibility. 
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2.  The similarities between the crimes.  The Court has already 

determined that the sexual assaults against B.K. and M.I. were too dissimilar 

to constitute signature crimes.  Thus, this factor weighs against 

admissibility. 

3.  The interval of time that has elapsed between the crimes.  As noted 

above in footnote 2, given the dissimilarity between the alleged sexual 

assaults against B.K. and M.I., even using the Commonwealth’s measure of 

three and a half years for the time elapsed between them, the Court holds 

that the assault against B.K. is too remote to be admissible.  Thus, this 

factor weighs against admissibility. 

4.  The need for the evidence.  The Commonwealth does not need 

evidence of the sexual assault against B.K. in order to prove its case against 

Dixon.  The Commonwealth will introduce laboratory results proving that 

Dixon’s DNA was found in M.I.’s mouth on the night of the alleged sexual 

assault, and M.I. will testify that the oral sex she performed on Dixon was 

not consensual.  Thus, this factor weighs against admissibility. 

5.  The efficacy of alternative proof.  The DNA evidence and the 

victim’s testimony will be effective proof and, if the victim is believed, 

sufficient to sustain a conviction.  Thus, this factor weighs against 

admissibility. 
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6.  The degree to which the evidence probably will rouse the jury to 

overmastering hostility.  As noted in Spruill, evidence of the prior criminal 

activity of the same type as that charged against the defendant is highly 

prejudicial, surpassed only by a confession.  Where, as here, the evidence 

involves a gang rape, the Court finds that the evidence would be extremely 

prejudicial to Dixon.  Thus, this factor weighs against admissibility. 

II.  Admissibility on Rebuttal 

 The Commonwealth argues that even if evidence of the sexual assault 

on B.K. does not fit into one of the exceptions listed in Rule 404(b)(2), the 

evidence should be admitted if it is needed to rebut a false statement or 

inference in Dixon's trial testimony.  See Commonwealth's Br. at 7.  The 

Court agrees that if Dixon testifies at trial that he would not have committed 

the crime charged because he is sexually chaste or inexperienced or that he 

has never had any association with Jackson, then Dixon may be deemed to 

have opened the door to questioning about the prior sexual assault on B.K.  

See Commonwealth v. Nypaver, 69 A.3d 708, 716 (Pa. Super. 2013) 

(“[Defendant] would have opened the door to questioning about prior bad 

acts if she had represented that she was an upright individual.  [However,] 

her testimony did not create the incorrect impression that she was a model 

citizen. . . . Thus, she did not open the door to questioning about prior bad 

acts.”).  However, the Court cannot decide this issue until it is properly 

presented at trial. 
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 We note that the Commonwealth appears to be principally concerned 

to rebut Dixon's defense that the oral sex with M.I. was consensual.  If that 

is the purpose for which the Commonwealth seeks to introduce the evidence, 

the Court will hold the evidence inadmissible.  The Court has already held 

that evidence of the alleged sexual assault on B.K. is insufficiently similar to 

the crime charged here to be admissible as proof of a common plan, 

scheme, or design.  Thus, if Dixon testifies that the oral sex with M.I. was 

consensual, evidence concerning a dissimilar sexual assault with an 

unrelated victim will not be admissible to impeach him. 

CONCLUSION 

 For the foregoing reasons, we hold that (1) evidence of the alleged 

sexual assault against B.K. is neither distinctive enough nor similar enough 

to the crime charged here to constitute a signature crime and is therefore 

inadmissible; (2) the probative value of the proffered evidence is outweighed 

by its prejudicial impact; and (3) as to possible use of the evidence in 

rebuttal at trial, the Commonwealth’s motion is premature.  Accordingly, 

Dixon’s motion in limine is granted. 

 WHEREFORE, we enter the following: 
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 
COMMONWEALTH OF PENNSYLVANIA 

CRIMINAL DIVISION 
 

 
COMMONWEALTH OF 

PENNSYLVANIA 
 

          vs. 
 

QUADREE F. DIXON, 
 

                  Defendant. 

 

 No.: C-48-CR-2421-2013 

 
 

ORDER OF COURT 

 AND NOW, this 27th day of February, 2014, upon consideration of 

Defendant Quadree F. Dixon’s (“Dixon”) Motion in limine seeking to preclude 

evidence of an alleged August 2007 sexual assault against juvenile victim 

B.K., the Commonwealth’s response thereto, and the briefs and argument 

thereon, it is hereby ORDERED and DECREED that Dixon’s Motion in limine 

is GRANTED.  It is further ORDERED that the Commonwealth shall not 

refer to the prior alleged sexual assault in the presence of the jury nor 

introduce evidence or question witnesses about the same. 

 

       BY THE COURT: 
 

 
 

       _______________________ 
       MICHAEL J. KOURY, JR., J.  
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